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Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Title 22, Sections 1501 and 1502, District of Columbia 
Code, 1940 Edition. This Court has jurisdiction to review 
the judgment of the District Court of the United States 
for the District of Columbia under the provisions of Title 
17, Section 101, District of Columbia Code, 1940 Edition. 
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STATEMENT OF THE CASE 

The Appellant, Bernard Newyahr, was indicted in Case 
No. 1143-48, for violation of Title 22, Sections 1501 and 
1502, District of Columbia Code, 1940 Edition. The indict¬ 
ment contained four counts involving two alleged trans¬ 
actions. 

The first count charged the Appellant with “ managing, 
carrying on, promoting and advertising a lottery known 
as the numbers game” as an owner, agent and clerk. 

The second and third counts charged the Appellant with 
having “sold and transferred to Samuel E. Wallace a 
chance ... in a lottery known as the numbers game” on 
or about September 8, 1948 and September 9, 1948, respec¬ 
tively. 

The fourth and final count of the indictment charged the 
Appellant with having in his possession “certain tickets 
. . . used for the purpose of playing, carrying on and 
conducting a lottery known as the numbers game”. 

A motion for the return of seized property and for the 
suppression of evidence, was denied by Judge Schweinhaut 
on October 22, 1948. 

On January 10, 1949, the case came on for trial before 
the Honorable Edward M. Curran, District Judge, at 
which time the Appellant waived his right to a trial by 
jury and elected to be tried by the Court alone. After the 
hearing, Judge Curran dismissed the indictment with re¬ 
spect to counts numbered two, three and four but found 
the Appellant guilty on count one. 

On February 11, 1949, the Appellant made a motion for 
a new trial which was denied. Immediately after this 
determination, the Appellant was sentenced to imprison¬ 
ment for a period of six to eighteen months and this appeal 
followed. 
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The material facts brought out at the trial were as 
follows: 

At about 11:30 of the morning of September 8, 1948, 
Police Officer Samuel E. Wallace visited the restaurant 
located at No. 804 K Street, Northwest, District of Colum¬ 
bia, as the result of a complaint received at Police Head¬ 
quarters that someone was writing numbers at those prem¬ 
ises. (App. 5A, 6A). There was no testimony with respect 
to what he saw, what he did or how long he remained at 
the cafe. 

On the following day, September 9, 1948, at about the 
same time, Officer Wallace, dressed in civilian clothes, 
returned to the premises. (App. 6A) It should be noted 
that although he had been at the premises the day before 
and had believed it sufficiently important to return the very 
next day, he had neither applied for nor did he have with 
him a search warrant for the premises or a warrant for the 
arrest of the Appellant or anyone else. 

When he entered the restaurant, he seated himself at 
the lunch counter on a stool, from which vantage point he 
commanded practically an uninterrupted view of all that 
was going on. He saw the Appellant’s wife, Louise New- 
yahr, sitting some ten or fifteen feet from him at a table 
in a booth, facing a gentleman, but there was absolutely 
no sign of the appellant. (App. 6A) 

At this juncture, Officer Wallace wrote a note stating, 
“Louise, put 25 cents on 962 for me, Sam.”, wrapped this 
request around a marked 25tf coin which he had brought 
with him from Police Headquarters for the purpose, walked 
over to the Appellant’s wife and placed it on the table in 
front of her. She took the note as Officer Wallace returned 
to his seat at the counter. Still, there was absolutely no 
si gn of the Appellant. ) App. 6A-9A) 

A short while later, the Appellant walked over to the 
table where his wife was still sitting, sat down in the booth, 
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and conversed with Mrs. Newyahr for a few moments. 
He then arose, approached Officer Wallace and asked him, 
“Who was Sam”, and where he worked. Appellant then 
started to walk toward the rear of the premises. (App. 
7A-10A) 

At about this time, Police Officers Roche, McEwen and 
Greco, also without warrants of any kind, entered the 
restaurant. (App. 8A) Sergeant Roche arrested Mrs. 
Newyahr. (App. 11 A) There is conflicting testimony 
with respect to whether Sergeant Roche or Officer Greco 
arrested the Appellant—suffice it to say, however, that 
Appellant was arrested (App. 12A-15A) and, thereafter, at 
Police Headquarters he was searched and the marked 25£ 
coin was found upon him. (App. 13A-15A) Nothing else was 
on his person to connect him even remotely either with 
the particular transaction which formed the basis of the 
arrest or with any other. (App. 10A, 15A) Furthermore, 
there was no testimony whatsoever as to the manner in 
which the Appellant had obtained the coin. 

An analysis of the testimony reveals several significant 
facts: 

First: It is admitted that the Appellant had not been 
seen to have made any play. (App. 10A) 

Second: It is admitted that the Appellant had not been 
present when the play on #962 was made. (App. 9A) 

Third: It is admitted that the Appellant had done 
nothing except to talk to Officer Wallace. (App. 9A, 15A) 

Fourth: It is admitted that at the time of his arrest, 
the Appellant was not known to have the marked 25tf coin 
on his person nor had anything transpired to lead anyone 
to believe that he had possession of the marked coin. (App. 
10A, 15 A) 

Fifth: It is admitted that the Appellant had not been 
seen to have violated any law. (App. 9A, 10A, 15A) 
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And, finally , it must be admitted that the Government’s 
case against the Appellant depended upon the marked 254 
coin found on him after the arrest and that without this 
evidence the Government could not have sustained even 
the first count of the indictment. 

STATUTES INVOLVED 

Title 22, Sec. 1501. Lotteries — Promotion—Sale or pos¬ 
session of tickets. 

If any person shall within the District keep, set up, or 
promote, or be concerned as owner, agent, or clerk, or in 
any other manner, in managing, carrying on, promoting, or 
advertising, directly or indirectly, any policy lottery, policy 
shop, or any lottery, or shall sell or transfer any chance, 
right, or interest, tangible or intangible, in any policy lot¬ 
tery, or any lottery or shall sell or transfer any ticket, cer¬ 
tificate, bill, token, or other device, purporting or intended 
to guarantee or assure to any person or entitle him to a 
chance of drawing or obtaining a prize to be drawn in any 
lottery, or in a game or device commonly known as policy 
lottery or policy or shall, for himself or another person, sell 
or transfer, or have in his possession for the purpose of 
sale or transfer, a chance or ticket in or share of a ticket 
in any lottery or any such bill, certificate, token, or other 
device, he shall be fined upon conviction of each said offense 
not more than $1,000 or be imprisoned not more than three 
years or both. The possession of any copy or record of 
any such chance, right, or interest, or of any such ticket, 
certificate, bill, token, or other device shall be prima-facie 
evidence that the possessor of such copy or record did, at 
the time and place of such possession, keep, set up or pro¬ 
mote, or was at such time and place concerned as owner, 
agent, or clerk, or otherwise in managing, carrying on, pro¬ 
moting, or advertising a policy lottery, policy shop, or lot¬ 
tery. (Mar. 3, 1901, 31 Stat. 1330, eh. 854, Sec. 863; June 
30, 1902, 32 Stat. 535, ch. 1329; Apr. 5, 1938, 52 Stat. 198, 
ch. 72, Sec. 1.) 
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Title 22, Sec. 1502. Possession of lottery or policy tickets. 

If any person shall within the District have in his posses¬ 
sion, knowingly, any ticket, certificate, bill, slip, token, 
paper, writing, or other device used, or to be used, or 
adapted, devised, or designed for the purpose of playing, 
carrying on, or conducting any lottery, or the game or de¬ 
vice commonly known as policy lottery or policy, he shall 
be fined upon conviction of each said offense not more than 
$500 or be imprisoned for not more than six months, or 
both. (Apr. 5,1938, 52 Stat. 198, ch. 72, Sec. 2.) 

Constitution, Amendment IV.—The right of the people 
to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue, but upon probable 
cause, supported by oath or affirmation, and particularly 
describing the place to be searched, and the person or 
things to be seized. 

STATEMENT OF POINTS 

1. The arrest of the Appellant was unlawful and the 
subsequent search of his person was illegal. 

2. The mere presence of the Appellant on the restaurant 
premises after the play on #962 had been made did 
not constitute probable cause for his arrest and 
search. 

3. The Fourth Amendment to the Constitution should 
be liberally construed in favor of the individual, to 
prevent impairment of the protection extended by 
the Amendment. 

4. The discovery of the marked 25tf coin upon the Ap¬ 
pellant’s person cannot be used as a basis to justify 
the arrest and search if , in the first place, there was 
no probable cause for such arrest and search. 

5. Even though it is conceded that the Appellant’s wife 
was engaged in the commission of a crime, the Police 
Officers did not have reasonable or probable cause for 
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believing the Appellant to have been engaged with her. 
Hence, neither the arrest nor the search can be justi¬ 
fied. 

6. Mere suspicion will not justify an arrest and a sub¬ 
sequent search and seizure. 

SUMMARY OP ARGUMENT 

The Fourth Amendment to the Constitution guarantees 
to the citizens of the United States, protection against 
unreasonable searches and seizures. Despite this Consti¬ 
tutional prohibition, Police Officers, in the instant case, 
without reasonable or probable cause, and in violent dis¬ 
regard of the Appellant’s rights, arrested him and, there¬ 
after, subjected his person to search and his property to 
seizure. Such action on the part of the police constituted 
a lawless invasion of the liberty and security of the Appel¬ 
lant’s person and property and cannot be condoned. 

The motion to suppress the evidence was improperly 
denied and the evidence, illegally obtained, was improperly 
admitted at the trial. The conviction, therefore, should 
be reversed. 


ARGUMENT 

I. 

The Fourth Amendment to the Constitution Prohibits 
Unreasonable Searches and Seizures 

In this case, we are concerned with the Fourth Amend¬ 
ment to the Constitution of the United States which, in 
part, provides: 

“The right of the people to be secure in their per¬ 
sons, homes, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, sup¬ 
ported by oath or affirmation, and particularly de- 
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scribing the place to be searched, and the person or 
thing to be seized.” 

The effect, nature and extent of the Amendment, as well 
as the duties of courts to secure to people of all conditions 
the protection therein given and guaranteed, are set forth 
in the case of Weeks v. United States, 232 U. S. 383; 34 
S. Ct. 341, 344; 58 L. Ed. 652, in which the Supreme Court 
said: 


“The effect of the 4th Amendment is to put the 
courts of the United States and Federal officials, in 
the exercise of their power and authority, under limi¬ 
tations and restraints as to the exercise of such power 
and authority, and to forever secure the people, their 
persons, houses, papers, and effects against all unrea¬ 
sonable searches and seizures under the guise of law. 
This protection reaches all alike, whether accused of 
crime or not, and the duty of giving to it force and 
effect is obligatory upon all intrusted under our Fed¬ 
eral system with the enforcement of the laws. The 
tendency of those who execute the criminal laws of the 
country to obtain convictions by means of unlawful 
seizures . . . should find no sanction in the judgment 
of the courts, which are charged at all times with the 
support of the Constitution, and to which people of all 
conditions have a right to appeal for the maintenance 
of such fundamental rights.” (Italics supplied). 

In Go-Bart Co. v. United States, 282 U. S. 344, 356; 51 S. 

Ct. 153,158; 75 L. Ed. 374, the Supreme Court said: 

“The first clause of the Fourth Amendment ... is 
general and forbids every search that is unreasonable; 
it protects all, those suspected or known to be offenders 
as well as the innocent . . . The second clause . . . 
prevents the issue of warrants on loose, vague or 
doubtful bases of fact. It emphasizes the purpose to 
protect against all general searches. Since before the 
creation of our government, such seizures have been 
deemed obnoxious to fundamental principles of liberty 
. . . The need of protection against them is attested 
alike by history and present conditions ... All owe 
the duty of vigilance for its effective enforcement lest 
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there shall be impairment of the rights for the protec¬ 
tion of which it was adopted. (Citing cases).” (Ital¬ 
ics supplied.) 

Thus, it can be seen that the Fourth Amendment un¬ 
equivocally guarantees to the individual the right to be 
secure against unreasonable arrests, as well as against un¬ 
reasonable seizures of papers and effects. Its protection 
extends to all equally — to those justly suspected and ac¬ 
cused as well as to the innocent; to offenders, as well as to 
the law-abiding. 

Agnello v. United States, 269 U. S. 20; 70 L. Ed. 145. 

United States v. Lefkowitz, 285 U. S. 452; 76 L. Ed. 
877. 

However, it should be noted that the Amendment does 
not denounce all searches and seizures, only those that are 
unreasonable. An arrest may be made, without a warrant, 
for a felony, although its commission was not in the pres¬ 
ence of the arresting officer, provided the officer had prob¬ 
able cause to believe that the person arrested had commit¬ 
ted the felony. 

Probable cause for arrest depends upon the particular 
facts actually known to the arresting officer, before or at 
the time of the arrest. 

If the information at the disposal of an arresting officer 
is insufficient to justify the issuance of a warrant for ar¬ 
rest, an arrest in such a case would be an illegal arrest. 

The issue in the instant case is whether the arrest of the 
Appellant was a lawful arrest. Unless it were a lawful 
arrest, the officers had no right to search the Appellant. If 
they had no right to search the Appellant, the evidence 
found as a result of the search must be suppressed and con¬ 
sequently inadmissible at the trial (App. 13A, 15A). And, it 
must be conceded that without such evidence, the govern¬ 
ment would have had no case against the Appellant. 
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With these preliminary observations, we come to the 
question whether the arrest of the Appellant was lawful 
or whether it was in violation of his constitutional rights. 

n. 

The Police Officers Acted in Violation of the Appellant's 

Constitutional Rights 

It is axiomatic that the facts necessary to uphold an 
arrest without a warrant must be sufficiently strong to sup¬ 
port the issuance of a warrant for arrest. Furthermore, in 
no case may an arrest or a warrant for an arrest be based 
upon opinion or suspicion unsupported by personal knowl¬ 
edge of facts. 

United States ex rel King v. Gokey, 32 F. 2nd 793 

In the instant case, none of the arresting officers — nor 
all of them together — had personal knowledge of suffi¬ 
cient evidence of probable cause to arrest the Appellant. 
(App. 9 A, 10A, 15 A) 

Certainly, the anonymous complaint received at Police 
Headquarters that someone was writing numbers at the 
involved premises could in no way involve the Appellant. 
Actually, the arrest of the Appellant was predicated, not 
on any reasonable or probable cause to believe him guilty 
of a felony, but, rather, on the completely unrelated fact 
that his wife was involved in an illegal venture. It must 
be borne in mind that the Appellant was not even present 
when the numbers play was made by Officer Wallace with 
Mrs. Newyahr (App. 9A) and that the only possible 
ground for the arrest of the Appellant was the short talk 
he had with Officer Wallace, after the play had been com¬ 
pleted, in which he inquired, “Who was Sam,” and where 
did he work. 

It is respectfully urged that, under these circumstances, 
an arrest makes a mockery of the law and represents a 
flagrant violation of, and an unforgiveable attack on, the 
Appellant’s constitutional rights. 
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Furthermore, there is no claim that an emergency ex¬ 
isted — certainly the Police could have applied for a war¬ 
rant for the Appellant’s arrest, had they been in posses¬ 
sion of facts and personal knowledge necessary to secure 
one. Consequently, one is led irresistably to the conclusion 
that the search of the Appellant’s person was made, not as 
an incident to the arrest, but as the chief object which the 
police officers had in view. Instead of the search being 
an incident, the arrest was merely a pretext for the search. 
There can be no question that a search conducted under 
such conditions violates the constitutional rights of the 
Appellant and, on this ground alone, the evidence seized 
during the search should have been suppressed, not admit¬ 
ted in evidence at the trial. 

Two recent Supreme Court cases emphasize and reaf¬ 
firm the necessity for the existence of reasonable and prob¬ 
able cause as a condition precedent to arrest and search. 

In the case of United States v. Di Re, 332 U. S. 581; 92 L. 
Ed. 210, on information received from an informer that he 
was going to purchase counterfeit gasoline ration coupons 
from one, BUTTITA, at a designated place, police officers 
appeared at that place and found sitting in a parked auto¬ 
mobile, its owner, Buttita, from whom the informer had 
just purchased the coupons, and the defendant, Di Re. 

Di Re was thereupon arrested without a warrant and 
was taken to a police station where a search of his person 
disclosed an envelope containing 100 counterfeit gasoline 
ration coupons. 

Upon this evidence, Di Re was convicted on a charge of 
knowingly possessing such coupons in violation of the, 
law. The Circuit Court of Appeals set aside this conviction 
as having been based on evidence obtained by an illegal 
search, which determination was affirmed by the United 
States Supreme Court. 
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Obviously, the Di Re case presents a much stronger set 
of facts against the defendant on the issue' of probable 
cause than does the instant case. In the Di Re case, the 
defendant was actually sitting in the automobile while the 
illicit transaction was taking place and “he was quite 
clearly a source of supply, a reserve bank, so to speak, for 
Buttita in the latter’s sales.” (United States v. Di Re, 
159 F. 2nd 818, at Page 821). This was tantamount to 
committing a crime in the very presence of the officers. Yet, 
the Court decided that there was no reasonable ground for 
belief that Di Re was a party to the transaction. 

In the instant case, the police officers had no reason even 
to suspect that the Appellant might have been involved. 
Consequently, how could they have had any knowledge of 
facts upon which to base an arrest until after they searched 
him and found the marked 25tf coin on him. At the risk 
of repetition, it must be stressed that Di Re, with respect 
to whom no probable cause was found, was present in the 
extremely limited confines of an automobile prior to, and 
all during the commission of a crime, while the Appellant 
in the instant case was not even on the restaurant premises 
when Officer Wallace made his numbers play. (App. 9A) 

In the case of Johnson v. United States, 333 U. S. 10; 92 
L. Ed. 436, the police were informed that unknown per¬ 
sons were smoking opium in the Europe Hotel in Seattle, 
Washington. Four government agents, experienced in 
narcotic work, went to the hotel and at once recognized “a 
strong odor of burning opium which to them was distinc¬ 
tive and unmistakable. The odor led to Room 1.” The 
officers knocked at the door of Room 1 and after a slight 
delay, the defendant admitted them. There was no one else 
in the room, which definitely smelled of opium. 

The defendant was arrested and a search of the room 
“turned up incriminating opium and smoking apparatus, 
the latter being warm, apparently from recent use.” 
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This evidence the District Court refused to suppress be¬ 
fore trial and it was admitted at the trial. The United 
States Supreme Court reversed the conviction on the 
ground that the arrest was unwarranted and the evidence 
obtained as a result of the subsequent illegal search should 
have been suppressed. 

The Supreme Court in both of these cases, in effect, said 
that officers of the law are not to be aided by sacrificing the 
great fundamental rights secured to our people by the Con¬ 
stitution. 

m. 

The Fact That Incriminating Evidence Is Found Does Not 
Make a Search and Seizure Which Was Unlawful at Its 
Inception — Lawful. 

This proposition must be true if the safeguards in the 
Fourth Amendment are effectively to protect our people 
from the annoyance and invasion of unfounded searches 
and seizures. And this applies equally to warrants for 
arrest, as well as to search warrants, for both are within 
the ambit of the Fourth Amendment. 

In the case of Byars v. United States, 273 U. S. 28; 71 L. 
Ed. 520 the Court stated: 

1 ‘Nor is it material that the search was successful in 
revealing evidence of a violation of a Federal Statute. 
A search perpetrated in violation of the Constitution 
is not made lawful by what it brings to light; and the 
doctrine has never been recognized by this Court nor 
can it be tolerated under our Constitutional system, 
that evidence of crime discovered by a Federal officer 
in making a search without a lawful warrant may be 
used against the victim of the unlawful search . . .” 

In the case of Wisniewski v. United States, 47 F. 2nd 
825, the Court held that a search prosecuted in violation 
of the Fourth Amendment is not made lawful by what it 
brings to light — each case must stand or fall upon the 
particular facts known to the arresting officers before or 
at the time of the arrest. 
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And, the Supreme Court in the case of Johnson v. United 
States, supra, on this point, stated that the government 
would not be permitted “to justify the arrest by the search 
and at the same time to justify the search by the arrest.” 

IV 

CONCLUSION 

The issue in this case is unmistakably clear and the great 
weight of legal authority bearing on this issue supports the 
Appellant’s contentions. 

Consequently, since the arrest and search made without 
a warrant were unreasonable, unlawful and in violation of 
the Appellant’s constitutional rights, and since the evidence 
which was secured as a result of the illegal search was the 
only real evidence supporting the conviction, and since such 
evidence should have been suppressed, the judgment of the 
District Court should be reversed and the conviction of the 
Appellant set aside. 

Respectfully submitted, 

William R. Lichtenbebg, 

Joseph Ltjria, 

National Press Building, 
Washington, D. C. 

Attorneys for Appellant. 
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B United States Court of Appeals for the District 

of Columbia Circuit 

Filed Feb 111949 Joseph W. Stewart, Clerk 
FORM OF CLERK’S STATEMENT OF DOCKET 
ENTRIES TO BE FORWARDED UNDER RULE IV 


(To accompany duplicate notice of appeal to the 
United States Circuit Court of Appeals) 

District Court of the United States 
For the District of Columbia 

United States of America 
vs. 

Bernard Newyahr (Criminal No. 1143-48) 

1. Indictment for Vio. Secs. 1501, 1502, Title 22, D. C. 
Code filed Sept. 20, 1948 

2. Arraignment Sept. 24 ,1948 

3. Plea to indictment Plea Not Guilty...Bept. 24, 1948 

5. Trial by court Jan. 10, 19 49 

6. Finding of guilt Guilty on count one, Jan. 10, 1949 

7. Judgment—(with terms of sentence) Six to Eighteen 
Months. (Curran, J.) entered Feb. 11, 1949 

8. Notice of appeal filed Feb. 11, 1949 
Date Feb. 11, 1949 

Attest Harry M. Hull, Clerk. 

[SEAL] 

By: Margaret L. Boswell 

Deputy Clerk 

«r • • • 

86 Filed in Open Court Sep 20 1949 

Harry M. Hull Clerk 

The Grand Jury charges: 

During the period from about September 8,1948 to about 
September 9, 1948, within the District of Columbia, Louise 
C. Newyahr, Bernard Newyahr and Hyman Sussman were 
concerned as owners, agents and clerks, and in other ways, 
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in managing, carrying on, promoting and advertising a lot¬ 
tery known as the numbers game. 

SECOND COUNT: 

On or about September 8, 1948, within the District of 
Columbia, Louise C. Newyahr, Bernard Newyahr and Hy¬ 
man Sussman sold and transferred to Samuel E. Wallace a 
chance, right and interest in a lottery known as the numbers 
game. 

THIRD COUNT: 

On or about September 9, 1948, within the District of 
Columbia, Louise C. Newyahr, Bernard Newyahr and Hy¬ 
man Sussman sold and transferred to Samuel E. Wallace a 
chance, right an interest in a lottery known as the numbers 
game. 

FOURTH COUNT: 

On or about September 9, 1948, within the District of 
Columbia, Louise C. Newyahr, Bernard Newyahr and Hy¬ 
man Sussman had in their possession certain tickets, cer¬ 
tificates, bills, slips, tokens, papers and writings, used and 
to be used, and adapted, devised and designed for the pur¬ 
poses of playing, carrying on and conducting a lottery 
known as the numbers game. 

• • • • 

87 Filed Oct 7 1948 Harry M. Hull, Clerk 
MOTION TO SUPPRESS EVIDENCE 

Comes now the defendant, Bernard Newyahr, by his at¬ 
torneys, Lichtenberg & Barker, and moves the Court to 
suppress the evidence seized in the above entitled cause, and 
for reasons therefore says: 

1. That on to-wit, September 9, 1948, certain members 
of the Metropolitan Police Department, without probable 
cause, without justification, and in violation of the constitu¬ 
tional rights of the defendant, arrested the defendant and 
illegally searched him; 
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2. That on the said date, said police officers seized cer¬ 
tain money from him, in violation of the Constitution of the 
United States; 

3. That the money so taken and seized is now in the 
possession of the Police Department who proposes to use 
the same as evidence in support of the charge in the above- 
entitled cause against the defendant; 

4. And for such other and further reasons as will be 
called to the attention of the Court upon a hearing of this 
motion. 

• • • • 

90 Filed Feb 18 1949 Harry M. Hull, Clerk 

On this 11th day of February, A. D., 19 49 came 
the attorney for the government and the defendant ap¬ 
peared in person and 1 by counsel, William Lichtenberg, Es¬ 
quire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of 2 not guilty and a verdict of guilty of the 
offense of Vio. Sec. 1501, Title 22, D. C. Code as charged 3 
in Count One and the court having asked the defendant 
whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of 4 Six (6) 
months to Eighteen (18) months. 

• • • • 
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91 Filed Feb 11 1949 Harry M. Hull, Clerk 

NOTICE OF APPEAL 

Bernard Newydhr 
(Name and address of appellant) 

William R. Lichtenberg, 1074 National Press Bldg. 
(Name and address of appellant’s attorney) 

Offense Viol. D. C. Code #863 
Date of judgment Feb. 11,1949 

Brief description of judgment or sentence Judgment of 
Guilty. Sentenced 6 months to 18 months. 

Name of prison where now confined, if not on bail D. C. 
Jail 

I, the above-named appellant, hereby appeal to the 
Court of Appeals of the District of Columbia from the 
judgment above-mentioned on the grounds set forth below. 

Bernard Newyahr, 

Appellant. 

• * * • 

1 The above-entitled cause came on for trial at 
11:30 o’clock a.m., on Monday, January 10, 1949, in 

the United States District Court for the District of Colum¬ 
bia, in the Courthouse, at Washington, D. C. 

# • • * 

2 Samuel E. Wallace, 

was called as a witness by the United States and, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 

• • • • 

BY MR. CONLIFF: 

Q Officer Wallace, directing your attention to Septem¬ 
ber 8,1948, did you have occasion to go to certain premises 
located at 804 K Street, Northwest? A Yes, sir. 
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Q Wliat sort of premises was 804 K Street, Northwest? 
Is that a private house or what? A It is a cafe. 

Q What was the occasion of your going there? A I 
was sent on a complaint that someone was writing 

3 numbers. 

* • * • 

Q Did you have occasion to go to the premises on the 
9th ? A Yes, sir. 

• • • • 

Q Which of the defendants did you see in the premises 
on the Sth? A Just Louise Newyahr. 

4 Q Did you see her husband on the Sth? A No, 
sir. 

• * • • 

Q What time did you go there on the 9th? A About 
11:30 or 11:45. 

Q Did you take anything with you? A I had marked 
money with me. 

Q Where did you get the marked money? A I re¬ 
ceived the marked money at the vice squad headquarters. 

Q How much was it? Wliat sort of marked money? A 
A marked 25-cent piece. 

• • • • 

5 Q Now, at the time you went to the restaurant, 
were you in uniform or in civilian clothes? A Ci¬ 
vilian clothes. 

Q Wliat did you do when you arrived there? A I en¬ 
tered the premises and I sat down at the bar, on a stool. 

Q And did you see either of the three defendants there 
at that time ? A Yes, sir. 

Q Who did you see? A I saw Louise Newyahr and 
Mr. Sussman. 

Q Where was Louise Newyahr? A Seated in a booth. 
Q How far away was she from you? A Oh, about 15 
feet, I guess; 10 or 15 feet. 
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Q Where was the defendant Hyman Sussman? A 

6 He was seated in the booth with her. 

Q Was anything between them, that is to say, 
were they seated side by side or across from each other? 
Show how they were seated there. A They were facing 
each other. Louise was towards the rear and Mr. Sussman 
was toward the front. 

Q Was there a table between them? A Yes, sir. 

Q Did you have anything to say to Louise? A On this 
occasion, I wrote out a note and I believe the words was: 
“Louise, put 25 cents on 962 for me, Sam.” 

And I wrapped the 25-cent piece in it and took it over. 

• • * * 

A Yes, sir. I placed it on the table in front of her. 
She would take some pad out of her purse. 

Q She took it? A Yes, sir. 

* * * * 

7 Q Did you observe anyone else in the restaurant 
talking to Louise Newyahr that morning before you 

give her your money wrapped in the slip of paper? A 
Yes, sir. I saw three or four other fellows go over to her 
and make plays with her, what I presumed to be plays. 

• * • • 

8 Q Now, what did you do after you gave her this 
note and the 25-cent piece? A I returned to the 

bar stool, to the same position. 

Q What, if anything, happened? A After a few min¬ 
utes Bernard "went over to the table. Q Is that the de¬ 
fendant, Bernard Newyahr? A Yes, sir, and he sat down 
for a few minutes. 

Q Did he talk to anyone, to the best of your knowl¬ 
edge? A To the best of my knowledge, he talked to 
Louise. 

Q What happened then? A He got up and came 
over to me and he asked me, I believe, who was Sam. 

And I told him who I was, and he asked me a number 
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of different questions, and I finally asked him if he was 
a cop, and why didn’t he lay off, and he said he wasn’t a 
police officer, and he left me. 

* • • • 

9 Q Tell the exact conversation you had with 
Bernard Newyahr when he came to you when you were 
seated at the bar, the exact language used, to the best of 
your recollection. A He asked me: Who was Sam? 

And he asked me where I worked, and that is about all 
I can really remember. 

Q Had you ever had any conversation with him prior 
to that time? A No, sir, I didn’t even know him. 

Q Did you tell him that you were using the name 
Sam? A No, sir. That is my real name. 

Q And the first conversation you had with him was 
after he talked to Louise in the booth and came over to 
you ? A Yes; when he started questioning me. 

Q Did any other officers come into the restaurant? A 
Shortly after he left me, and he started walking towards 
the rear, and Detective Sergeant Roche, McEwen, and 
Greco entered. 

Q What did they do? A Sergeant Roche and 

10 Officer McEwen — Sergeant Roche was first, and 
they started first walking towards, first they started 

for Louise Newyahr, who was sitting there, and they 
walked back towards her, and I was watching Bemie. 

Q What did Bernie do ? A He just more or less froze 
and stood in about the same position. 

Q By Bernie, you mean the defendant Bernard New¬ 
yahr? A Yes, sir. 

Q Did anybody arrest him? A Yes, sir. 

Q Who? A I believe Sergeant Roche. 

Q Did you have anything to do with the arrest? A 
No, sir, I was just remaining there. 

Q Did you know whether Bernard was searched at 
that time? A No, sir. 
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• • • • 

Q What did Sussman and Louise Newyahr do when 
the police officers came in, if anything? A Well, they 
started, Louise started putting some papers under the 
table, more or less cleaning out her pocketbook. 

Sergeant Roche moved into my line of vision, and 

11 I was trying to keep a line on Mr. Newyahr also, 
and I didn’t see anything more until they got out 

of the booth, and I saw Sergeant Roche pick papers from 
the floor, and McEwen came in and he finished picking 
up the papers. 

• • * * 

12 Cross Examination 

BY MR. LICHTENBERG: 

• * # • 

13 When you made the play with Louise, Bernard 
wasn’t there, was he? A No, sir, he wasn’t. 

Q And Bernard hadn’t been there at any time up to 
the time you made the play ? A That is right. 

Q Now, you didn’t arrest Bernard, did you? A No, 
sir. 

Q Did you nod to anyone to arrest him? A I might 
have nodded my head towards Bernard Newyahr. 

Q To whom? A To Sergeant Roche. 

Q When? As he came in? A As they were standing 
near the booth because I didn’t want Bernard Newyahr 
to get away. I knew he had something to do about it. 

* * * • 

14 Q Up to that time, you didn’t see Bernard do 
anything, except what he said to you; isn’t that 

correct? A That is right. 

* * • • 

Q But you now say your best recollection is that 
Bernie wasn’t there at that time? A To the best of my 
recollection. He could have been in the back in the men’s 
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room, or something, because I don’t believe he came in 
the back door. 

15 Q But he could not have been in the booth? A 
No, sir. He did sit in the booth later on. 

Q But at the time you made the play he wasn’t in the 
booth? He hadn’t been in there up to that time? A I 
don’t believe so, sir. 

* * * * 

Q isn’t it a fact that Bernard told you when he 
came up, he said: What do you mean by making a num¬ 
bers play with my wife? A No, sir, I don’t believe he 
said that; I don’t recall. 

16 Q You aren’t sure that he didn’t, are you? A 
I am not sure he didn’t; no, sir. 

Q As a matter of fact, Mr. Wallace, isn’t this what he 
said: Who are you making a numbers play with my 
wife? Are you a police officer? A I don’t believe he 
said that, sir. 

Q Are you sure ? A I believe first he asked me about 
what was my name because I don’t think he referred to 
the play. 

Q Up to that time he had made no play with anyone? 
A I didn’t see him make a play with anyone. 

Q Or did he make a play with anyone up to the time 
he vras arrested? A I didn’t see him make a play at all. 

Q He was arrested prior to the time he was searched; 
isn’t that correct? A Yes, sir. 

Q And taken away by the police officers, under arrest? 
A Yes, sir. 

• • • • 

Q And at the time he was arrested, you didn’t know 
that he had this quarter in his pocket; is that correct? A 
That is correct. 

Q And there wasn’t anything that happened 

17 there which would indicate to any of the other 
officers that he might have had that quarter? A 

No, sir. 
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• * * • 

20 BY THE COURT: 

Q At the time that you bought this chance in the 
numbers game on the 9th from Louise, -when you gave 
her the marked quarter, you wrapped it in a piece of 
paper, you say? A This paper was folded around it. 

Q And Bernard wasn’t there at that time? A No, 
sir. 


23 James Roche 

was called as a witness by the United States and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 

BY MR. CONLIFF: 

• • • * 

24 Q Sergeant Roche, directing your attention to 
September 9, 1948, did you have occasion to see 

police officer Samuel E. Wallace? A I did, sir. 

Q Did you give him anything? A I did, sir. 

Q What, sir? A I gave him a marked quarter, a 
25-cent piece, scratch marked. 

• # • • 

25 Q For what purpose did you give him the 
marked quarter? A To go to a restaurant at 

804 K Street to make a numbers play. 

Q Did you have occasion to go to that restaurant, 
804 K Street? A I did, sir. 

Q When? A About 11:45, September 9th. 

• * * • 

26 Q What, if anything, did you do when you went 
in there? A I was walking back to place Louise 

Newyahr under arrest, and I observed the defendant Suss- 
man sitting across from her, and she was in the act of 
passing him a package of papers. 
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Q Did you say anything to either one of them? A I 
just watched momentarily until he had that, and I put my 
badge on the table and I said: 0. K., you are under arrest. 
Q Did they do anything when you said that? A Yes. 
Q What did they do? A Both Mr. Sussman dropped 
the package on the floor and Louise did the same thing. 

Q Did you do anything with respect to the ar- 

27 tides dropped on the floor? A Yes, sir. 

Q What? A I reached down and picked them 

up. 

• • * • 

MR. CONLIFF: I was going to get to that in a mo¬ 
ment, sir. 

I would like to call your attention to this portion 

28 of one of the exhibits the witness identified that 
Louise Newyahr dropped on the floor. I would like 

to call your attention to the last entry, 962,25. 

BY THE COURT: 

Q That is one that Louise dropped? A That is 
right, sir. 

THE COURT: 962,25? All right. 

MR. CONLIFF: If I may comment at this time, Officer 
Wallace testified that he played 962 for 25 cents with 
Louise Newyahr, and I think this ties in with that. 

BY MR. CONLIFF: 

Q Now, did you recover anything from the vicinity of 
the defendant Sussman? A I did, sir. 

Q What, sir? A We found a quantity of numbers 
slips. 

Q Showing you this envelope, sir, can you identify 
that? A Yes, sir. 

Q What did you recover? A I recovered these slips 
and that run-dowm tape. 

* • • • 

Q Who took the defendant Bernard Newyahr 
into custody? A I did, sir. 


30 
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Q Did yon at any time search him, sir? A At police 
headquarters; yes, sir. 

Q Did you find anything on him? A I did, sir. 

Q What? A A marked 25-cent piece I had previously 
given Officer Wallace. 

• • * * 

Q Now, did Bernard Newyahr have anything to say 
with respect — 

MR. LICHTENBERG (interposing): If the Court 
please, I am sorry. I didn’t want to interrupt, but 

31 I object to the introduction of the 25-cent piece. 

That was the result of search made subsequent 
to the arrest, without any crime having been shown to have 
been committed by the defendant Newyahr. 

THE COURT: I will overrule the objection. 

MR. CONLIFF: That has been passed on by Judge 
Schweinhaut in the motion to suppress. 

BY MR. CONLIFF: 

Q Did Bernard have anything to say to you when you 
recovered the 25-cent piece? A Yes. He said he would 
take the rap for his wife. 

* • • • 

BY THE COURT: 

Q Did he say how he got the quarter? A No, he 
didn’t tell me how he got the quarter. 

* • # • 

32 Cross Examination 

• * • • 

BY MR. LICHTENBERG: 

52 Q Now, when was Bernie Newyahr arrested? A 
When was he arrested? 

Q Yes. A He was arrested about the same time. 

Q At the same time as Sussman? A Just a couple of 
minutes, a minute, about 15 seconds. 
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Q Well, isn’t it a fact that he was arrested as soon 
as yon came in the place? A When I walked in, Officer 
Wallace was sitting at the bar at about a 45 degree angle, 
and he pointed to Hymie, that was walking away from me. 

Q Hymie? A I mean, Newyahr, and he pointed to 
him, and I walked up to Newyahr and told him to go back 
in the store where Greco was. 

Q Who told him that? A I told him that. 

Q And that is when you were at the table with the 
other two defendants? A No, I wasn’t. That is when 
I first went in the restaurant. 

53 Q You told Mr. Greco to arrest him? A I 
didn’t. I told Newyahr to go back to the front of 
the store, the restaurant. 

Q Now, I am calling your attention to some testimony 
before Judge Schweinhaut when these questions were 
asked: 

“Question: And Mr. Greco is the man that arrested 
him? 

* 4 Answer: Yes. I told Greco to get him. 

4 4 Question: You told Greco to get him ? 

4 4 Answer: Yes, sir. 

“Question: At that time you hadn’t seen him commit 
any offense? 

44 Answer: Except what Officer Wallace signaled me.” 

Do you remember testifying that way? 

A That is about the same testimony; yes, sir. 

Q Do you also remember testifying as follows: 

44 1 believe, in answer to a question propounded to you 
by Mr. Lichtenberg —” 

And this is Mr. ConlifF asking this: 44 You said when 
you went in you saw Officer Wallace give a certain signal? 

4 4 Answer: That is right. 

44 Question: Thereupon you indicated to Officer Greco 
to take into custody Bernard Newyahr? 

4 4 Answer: That is right. ’ ’ 

Is that correct? 

A That is correct. 
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Q What did you mean that he came up to the 

54 table and you sent him back? A What table? 
He didn’t come up to no table. 

Q When did you send him back? A When Officer 
Wallace gave me the signal. Greco, McEwen, and myself 
were all there together. 

When I walked in. Officer Wallace gave me the signal 
that Newyahr was walking away, and I told Greco to stay 
at the door, and I said to Newyahr: Go to the end of 
the store where Greco was standing. 

Q You hadn’t seen Newyahr do anything up to that 
time? A No, sir. 

Q What kind of signal did he give? A Just pointed. 

Q And you directed Greco to place him under arrest? 
A I directed Newyahr to go back to Greco. 

Q Where was he coming from? A What? He was 
walking away from Wallace. 

Q And you said go to Greco? A I told him to go 
back to the end of the restaurant. 

Q You mean the front, by the end? A Yes, sir; the 
front of the restaurant. 

Q You found nothing on him until after he had been 
arrested and taken to the precinct? A To police head¬ 
quarters. 

55 Q And that is where you found the quarter? A 
Yes, sir. 

• • • • 

56 BY THE COURT: 

Q You arrested Newyahr yourself or did you 
direct Greco to arrest him? A I told him to go back 
to the end of the store. 

Q You told him to go back? A Yes. 

Q Did he go back there? A Yes, sir. 

Q Who arrested him? A Greco had him in custody 
at that time. 

Q He didn’t violate any law in your presence? A Not 
that I saw him; no, sir. 
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Umteij States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,129 

Bernard Newyahr, appellant, 


v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

On September 20, 1948, a four-count indictment was filed 
against appellant, his wife, Louise Newyahr, and Hyman 
Sussman, the respective counts charging all three defend¬ 
ants with managing, carrying on and promoting a numbers 
game, with selling two chances in the numbers game, and 
with possession of tickets used in the numbers game, in 
violation of D.C. Code (1940), ^ 1501-1502 (J.A. 2-3). 
Prior to trial appellant filed a motion to suppress certain 
evidence (money) seized from his person at the time of his 
arrest, on the ground that the arrest had been made with¬ 
out probable cause and the seizure was therefore illegal 
(JAl. 3-4). The motion was denied (R. 155). Louise 
Newyahr pleaded guilty. Appellant waived a jury trial 
and after trial by the court was convicted on the first count, 
i.e., of promoting a numbers game, and was acquitted on the 
other three (J.A. 2,4; R. 57,59, 89). Sussman was acquitted 

(1) 
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on all counts. Appellant was sentenced to imprisonment 
for a period of six to eighteen months 1 (J.A. 2, 4). 

The evidence adduced at the trial by the Government may 
briefly be summarized as follows: 

The police received information that someone was writ¬ 
ing numbers in a cafe at 804 K Street, N.W., and on Sep¬ 
tember 8, 1948, an officer in plain clothes, Wallace, was 
sent to the premises 2 (J.A. 5-6). On September 9, 1948, 
the under-cover man returned to the cafe about noon carry¬ 
ing with him a marked 25-cent piece (J.A. 6, 21). He took 
a seat at the bar in a position where he could see Louise 
Newyahr and Sussman seated opposite each other in a 
booth (J.A. 6-7). While he watched he saw three or four 
men go up to the booth and make numbers plays with Louise 
(J.A. 7). He then wrote on a piece of paper, “Louise, 
put 25 cents on 962 for me, Sam,” wrapped up the marked 
quarter in the paper, and took it over and placed it on the 
table in front of Louise. The officer saw her accept the 
packet and take a pad out of her purse, and he then returned 
to his seat at the bar. (J.A. 7.) 

Up to this point Officer Wallace had not seen appellant 
in that part of the cafe in which he was making his observa¬ 
tions (J.A. 9-10,11). But shortly after the officer had made 
the play, appellant appeared and sat down and talked to 
his wife in the booth (J.A. 7,10). The officer did not know 
appellant, but after a few minutes appellant got up, walked 
over to the officer at the bar, and began to ask him numerous 
questions. He asked the officer what his name was, where 
he worked, and who was Sam. (J.A. 7-8, 10.) Finally the 


1 At the time sentence was imposed appellant admitted in open 
court that he was engaged in the numbers game at the time he was 
arrested (R. 80). 

2 Appellant’s brief states that there was no testimony as to what 
Officer Wallace saw in the cafe on September 8 (Br. 3). This testi¬ 
mony was not introduced at the trial because defense counsel 
objected to its admission (R. 3). However, reference to the testi¬ 
mony adduced at the hearing on the motion to suppress the evidence, 
which is a part of the record before this Court, shows that the officer 
himself placed a numbers bet with Louise Newyahr in the cafe on 
September 8 and saw several other men make similar plays (R. 148- 
150). 
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officer, seeking to allay suspicion, asked appellant “if he 
was a cop, and why didn’t he lay off.” Appellant then 
turned and started to walk away. (J.A. 8.) 

At this moment three other police officers entered the cafe 
and walked toward the rear (J.A. 8,11). One of the officers 
noticed Louise Newyahr passing a package of papers to 
Sussman across the table in the booth. When the officer 
stepped up to the booth and notified Louise and Sussman 
that they were under arrest, they both dropped packages 
of papers to the floor. The officer recovered these and 
found that they were slips used in conducting the numbers 
game. One of these slips contained a record of the play 
which Officer Wallace had made that day with the marked 
quarter. (J.A. 9,11-12.) While this was going on, Officer 
Wallace pointed toward appellant and the other officers 
thereupon arrested him also (J.A. 8, 9,13-15). The marked 
quarter was found on appellant’s person when he was 
searched subsequent to the arrests (J.A. 13,15). Appellant 
gave no explanation, but simply said that he would take 
the rap for his wife (J.A. 13). 

Appellant seasonably objected to the introduction of the 
marked quarter in evidence on the ground that he had been 
arrested without probable cause (J.A. 13). He did not, 
however, take the stand or offer any evidence in his own 
behalf. 

STATUTE INVOLVED 

Title 22, Sec. 1501, of the District of Columbia Code (1940 
ed.) provides in pertinent part: 

If any person shall within the District keep, set up, or 
promote, or be concerned as owner, agent, or clerk, or 
in any manner, in managing, carrying on, promoting, 
or advertising, directly or indirectly, any policy lottery, 
policy shop, or any lottery, • • • he shall be fined upon 
conviction of each said offense not more than $1,000 or 
be imprisoned not more than three years or both. • • • 

SUMMARY OF ARGUMENT 

When an officer has probable cause to believe that a felony 
has been committed in his presence, he may arrest the sup¬ 
posed criminal without a warrant. 
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Probable cause is more than mere suspicion. But the 
facts necessary to constitute probable cause need not amount 
to proof of guilt, and need not even be evidence which would 
be competent at the trial. Probable cause exists where the 
facts within the officer’s knowledge would warrant a man 
of reasonable caution in the belief that a felony had been 
committed. 

In this case, the facts clearly warranted such belief and 
the case is controlled by the Brinegar and Carroll decisions 
in the Supreme Court, rather than by the Di Re decision. . 

ARGUMENT 

The Officers Had Probable Camse to Believe that Appellant 
was Committing a Felony, and the Arrest and Subsequent 
Search of His Person were Therefore Proper . 

The only disputed point in this case is whether the officers 
had such probable cause for belief that appellant was com¬ 
mitting a felony as to justify them in arresting him as they 
did. This point is developed in the second section of ap¬ 
pellant’s argument (Br. 10-13). We agree, of course, with 
the general principles stated in the first and third sections 
of appellant’s argument, namely, that all unreasonable 
searches are prohibited (Br. 7-10), and that an illegally 
initiated search is not made legal by the incriminating evi¬ 
dence which it produces (Br. 13-14). 

We think we may also put aside at the outset appellant’s 
suggestion (Br. 11) that the officers should have applied for 
a warrant for his arrest since they had sufficient time to 
obtain one. Appellant does not contend that the officers 
entered the cafe illegally, or that they conducted an illegal 
search of the premises. His sole contention is that they 
had no right to arrest him. But if the officers had probable 
cause to believe that appellant had committed a felony in 
the presence of one of their number they needed no warrant 
to arrest him even if they had an opportunity to obtain it. 
In Trupiano v. United States, 334 U. S. 699, the Supreme 
Court said, at p. 705: 

• • • [Antoniole’s] arrest was therefore valid on the 
theory that he was committing a felony in the discernible 



5 


presence of an agent of the Alcohol Tax Unit, a peace 
officer of the United States. The absence of a warrant 
of arrest, even though there was sufficient time to obtain 
one, does not destroy the validity of an arrest under 
these circumstances. Warrants of arrest are designed 
to meet the dangers of unlimited and unreasonable 
arrests of persons who are not at the moment commit¬ 
ting any crime. Those dangers, obviously are not 
present where a felony plainly occurs before the eyes 
of an officer of the law at a place where he is lawfully 
present. Common sense then dictates that an arrest 
in that situation is valid despite the failure to obtain 
a warrant of arrest. 

We come then to the question whether the facts known to 
Officer Wallace were sufficient to constitute probable cause. 

The Supreme Court has recently carefully considered the 
quantity and quality of evidence necessary to constitute 
probable cause. There must be more than a mere suspicion 
of guilt to justify an arrest But on the other hand the con¬ 
cept of probable cause of its very nature involves probabili¬ 
ties, and the standard of proof is not the same as that 
required at trial. The evidence known to the officer need 
not amount to proof of guilt, and need not even be of such 
a nature as to be admissible against the defendant on actual 
trial. Brinegar v. United States, — U. S. —, decided June 
27,1949,17 Law Week 4623-4624. 

Probable cause exists where “the facts and circum¬ 
stances within their [the officers *] knowledge, and of 
which they had reasonably trustworthy information, 
[are] sufficient in themselves to warrant a man of rea¬ 
sonable caution in the belief that” an offense has been 
or is being committed. Brinegar v. United States , 
supra, 17 Law Week 4624. 

The distinction between mere suspicion and true probable 
cause clearly appears in two recent Supreme Court cases. 
In the Brinegar case an officer patrolling the road in the 
course of his duty was passed by a heavily loaded car. He 
recognized both the car and the driver, from his own per¬ 
sonal observation and from hearsay, as having been lately 
engaged in illicit liquor dealings. Furthermore, the driver 
was proceeding in a direction from a known source of liquor 
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supply toward a probable illegal market, under circum¬ 
stances indicating no other probable legitimate purpose. 
The Supreme Court carefully compared the facts of the 
Brinegar case with those of Carroll v. United States, 267 
U. S. 132, found no essential difference between the two 
cases and concluded that the facts of which the officer had 
knowledge constituted probable cause and justified him in 
stopping and searching the car. On the other hand, in 
United States v. Di Re, 332 TJ. S. 581, upon which appellant 
strongly relies, the officers had information that one Buttita 
was to make a sale of illegal ration stamps at a certain time 
and place. When they went there to arrest Buttita they 
found Di Re seated beside him in the front seat of a car. 
Without more evidence against Di Re than his mere presence 
they arrested him and on searching him found a quantity 
of counterfeit ration stamps. The Supreme Court held 
that Di Re’s mere presence at the scene could give rise to 
no more than a suspicion of wrongdoing, and it affirmed the 
judgment of the Court of Appeals for the Second Circuit 
reversing his conviction. 

We submit that the facts known to Officer Wallace prior 
to the arrest of appellant bring this case clearly within the 
scope of the Brinegar and Carroll cases. The management, 
carrying on, or promotion of the numbers game, directly, 
or indirectly, is a felony. D.C. Code (1940), §22-1501, 
supra, p. 3; Shettel v. United States, 72 App. D.C. 250, 251, 
113 F. 2d 34. It is indisputable that Wallace had personal 
knowledge of the fact that the numbers game was being 
carried on in the cafe, for he had seen numerous men place 
bets with appellant’s wife, Louise, and he had himself given 
her the marked quarter wrapped in the note saying, “Louise, 
put 25 cents on 962 for me, Sam.” The record does not 
show that he had knowledge that appellant had previously 
been engaged in such illegal activities, as had the officers in 
Brinegar and Carroll; but this is balanced by the fact that 
he had much more certain knowledge than those officers that 
a felony was actually being committed by somebody in the 
cafe at the time of the arrest. Furthermore, Officer Wallace 
had knowledge of facts which necessarily gave rise to the 
inference that appellant was aiding and abetting his wife 
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in the carrying on of the numbers game by protecting her 
from detection by the police. Shortly after Wallace bad <% 
given Louise the marked quarter and the note signed 4 4 Sam”, 
appellant sat down with his wife in the booth and talked to 
her for a few minutes. Then he came directly to Wallace 
and began to ply him with questions, asking who was Sam, 
and who was he and where did he work. There can be no 
doubt that Louise Newyahr was suspicious of Wallace, 
that she had communicated her suspicions to appellant and 
that appellant was endeavoring to learn whether there was 
any basis for the suspicion in order that steps might be 
taken to avoid police detection. We submit that the facts 
within Officer Wallace’s knowledge gave rise to at least as 
high a degree of probability 8 as did the facts upon which 
the officers acted in Brine gar and Carroll. Certainly there 
can be no comparison between the facts upon which Wallace 
and his fellow officers acted and the mere presence of the 
defendant which provided the basis for the arrest in Di Re’s 
case. 4 

There is no parallel between this case and Anne Johnson 
v. United States, 333 U. S. 10, upon which appellant also 
relies (Br. 12-13). In the Johnson case the officers entered 
the defendant’s hotel room illegally and searched it. Only 
as the result of this search did they have probable cause to 
arrest the defendant, and only after the search did they 
arrest her. But here, the officers’ entry into the cafe was 
legal, and there was nothing illegal in the observation made 
in the cafe by Wallace. The officers had done nothing im¬ 
proper prior to the time they placed appellant under arrest. 

The arrest was legal because they had probable cause to 
believe that he was committing a felony. And finally, the 
subsequent search of his person whs also proper as an in¬ 
cident to a legal arrest. 


8 Officer Wallace himself expressed it, 44 I knew he had something 
to do about it” (J. A. 9). 

4 It may be noted that the situation of Sussman, who was 
acquitted, seems to be very close to that of Di Re, for there appears 
to be little evidence in the record against Sussman other than the 
facts that he sat in the booth with Louise and that she shoved some 
papers toward him as the officers approached the booth. 
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«* « 

, t*&\ : CONCLUSION 

' V.'/ ‘ 

*-* % It *4* respectfully submitted that the judgment of the 

trial court is correct and that the conviction should be 
affirmed. 

George Morris Fay, 

United States Attorney; 
John C. Conuff, Jr., 
Joseph M. Howard, 
Assistant United States Attorneys. 
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